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OFFICIAL BULLETIN OF THE OHIO STATE TROOPERS ASSOCIATION

FOR IMMEDIATE RELEASE

ADVISORY AND UPDATE REGARDING VESTS AND STIPENDS

From Herschel M. Sigall, General Counsel, OSTA

The past two weeks have been extraordinarily busy and climactic for your Union as we work to finalize the settlement terms on a second set of class action suits filed against Point Blank Body Armor and PACA Body Armor.  We additionally have been deeply involved in bringing First Choice Body Armor into a Massachusetts Federal Court room to answer to allegations that it has failed, refused and neglected to remove from usage Zylon vests that pose an imminent threat to some of our officers and thousands of brother and sister officers across the nation.

Additionally we have been in constant contact with the administrators of the settlement in the Toyobo class action case in order to guarantee that the benefits of the settlement flow to our members directly and not be forwarded instead to the Employer as directed in correspondence by the OHP to the Class Administrator of that settlement.  I’m going to try and update you in each of these matters.  It will take some concentrated reading on your part and some questions will obviously remain (which we are happy to respond to), but here is the update and advisory: 

Stipends

Executive Director Roberts was able to arrange a direct meeting with Ohio Attorney General Jim Petro.  I attended that meeting along with Director Roberts.  The meeting was substantive and lengthy.  Attorney General Petro was fully engaged as the meeting progressed. He asked First Deputy Attorney General Jim Canepa to sit in and take part. Of course the discussion surrounded the Attorney General’s Advisory Opinion letter in response to a request for an opinion from the OHP. That request was for an opinion as to whether or not the OHP was entitled to stipend money not spent directly for vests.  

He stated that he considered the issue of the financial impact upon our members important and at the conclusion of our meeting he directed the First Deputy Attorney General to look into the issues in depth. He was informed of the Unfair Labor Practice Charge that we have filed against the Employer and that a second such charge that may be indicated.  Jim Canepa and I talked about the issue and we provided him with a memo we prepared with which we had briefed the Attorney General. We agreed to provide First Deputy Canepa with additional information related to the “public monies” issue. 

We feel safe in relating to you that we believe the issue will be resolved when we meet with Colonel McClellan. The Attorney General believes that the issue is governed by footnote #10 in the Advisory Opinion where the writer states that if the stipend was considered “compensation”, it is not subject to treatment as “public monies”.  Our position all along was that the $800.00 stipend was a bargained benefit.   We were able to provide the Attorney General with OHP policy written following the negotiated stipend that references stipend monies as potentially taxable.  

We are confident that the Attorney General sees the stipend as one that was treated as compensation and therefore belongs in its entirety to our individual members.  We are convinced to a moral certainty that the Attorney General will not support any attempt by the Employer to collect any settlement money that would otherwise flow to our individual members. 

That leaves outstanding the issue of the monies already collected by the Employer from our individual members.  The Attorney General will obviously not sue his own client (the OHP) for a return to our members of such funds.  He will leave that issue to be resolved between the Patrol and us.  However, if the issue remains unresolved and is heard by SERB as part of the ULP we filed or if necessary in an action in the Ohio Court of Claims, we can be sure that the Attorney General has already made his reading of the issue clear to the Employer.  We will, however, first pursue an agreed peaceful resolution of the issue, one that restores the monies paid by our members back to our members.  We will keep you advised.

Toyobo Settlement

I am in constant contact with Class Counsel in this case that has already settled by providing a 29 million dollar fund to be divided among class members comprised of people who purchased a Second Chance Zylon vest.  Providing our members registered as we directed at the appropriate web site and later filed a “proof of claim” which was not required to contain proof beyond a sworn statement, we should see a check mailed to each in the near future.  Nothing is ever certain in a law suit, but I will be alerted before the checks are mailed and I will inform all of our members of the posting of the checks.  

Once again, and perhaps for the final time, let me tell you that you can even now register for payment in this settlement.  It will not be immediate, but $750,000.00 has been held back and late filing class members will receive a distribution after July of this year.  Please, please, call us for details.  If you haven’t filed and you owned a Second Chance Ultima/Ultimax or Tri Flex vest, don’t let this opportunity slide by you.   

Point Blank Body Armor and PACA Body Armor

This settlement provides that a new vest issue as a replacement for Zylon content vests sold by PACA and/or Point Blank. This would include the Legacy II and IIIA that COP/S A&A sold and that were used as replacement vests for the earlier Premier (a higher content Zylon vest). To register simply go to www.zylonvestexchange.com. You can also find this site on our web site, www.ohiotroopers.org.
The Final Fairness Hearing will be held in Broward County Florida on the 16th of this month.  We will be seeking approval of the settlement that includes in addition to a replacement vest, a voucher for additional products of choice.  The amount of the voucher depends upon the age of the vest.  Even at its lowest however, it is twenty percent of the difference between what the class member paid for the Zylon vest and the average cost of the vests offered in replacement. 

As an important gain in the potential of the settlement, we were able to see the Defendant agree that included in the settlement are vests that are out of warranty.  That is, all vests sold in the year 2000 and even in 1999 are covered and eligible for replacements.  So, check your records.  If you own an old vest that you have already replaced, it may still qualify. 

First Choice

Some of our members own a First Choice vest.  First Choice, as noted recently in an IOC by Major Taylor, has not worked to replace the Zylon vests currently on the street. We sued First Choice in a class action suit that is presently pending in Federal Court in Massachusetts.  Two of our members are lead plaintiffs in that suit as I might add we also have lead plaintiffs in the suit against PACA and against Point Blank.  We can be extremely proud of the role that our membership has played in the national campaign to remove Zylon content vests from the field across the nation. 

Second Chance

I bet you thought this one was all wrapped up.  Well it is, sort of!  The other half of this suit was against Toyobo and that of course ended up with a 29 million dollar settlement.  Second Chance itself never came out of bankruptcy and its assets were sold to Armor Holdings.  However, we filed claims in the bankruptcy case for our members who bought the Second Chance Zylon vests.  These claims still exist, listed as unsecured claims in the bankruptcy.

There is a suit pending where Second Chance sued Toyobo (the manufacturer of the Zylon used by Second Chance) claiming that Toyobo misled it and hid facts related to the material from Second Chance.  That is a very real case and the potential for that resulting in either a settlement of considerable size or a verdict of considerable size is very real.  I have maintained continuing contact with the lawyers prosecuting the suit against Toyobo.  If any settlement of substance takes place, our members will be in line to receive a portion of that settlement in satisfaction of their unsecured creditor status in the Federal Bankruptcy case.  Stay tuned here because the “fat lady” has yet to take the stage.

· That’s it for now in the way of update and advice.  We will continue to update as we continue to make officer safety more of a reality not only for our own members but for law enforcement officers all across the nation. 

Herschel M. Sigall, General Counsel
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