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OFFICE OF THE GENERAL COUNSEL

Update and Advisory

January 20, 2006
The Last Word On Vests and Stipends

The year of 2005 was a productive one as class action suits produced court ordered replacement of defective Zylon content vests.  When success was guaranteed it also saw the late arrival of the OHP to the arena in an attempt to gain for itself monies that had been awarded to our Troopers. The year 2006 promises to be nearly as demanding as 2005 both in winding down the pending various class action suits and in fending off the employer’s attempts to gain for itself what had been won for others. Currently the following cases remain in play:

1.  Lemmings and. City of Pryor Creek et al v. Second Chance Body Armor Inc., Toyobo Company etc., et. al. 

Class Action Case No. CJ-2004-62, District Court of Mayes County, State of Oklahoma

2.  SSPBA, Carlson and Ross et. al. vs. Armor Holdings Inc., etc. et al. 

Case No 2005-CA-005925 and Case No. 2004-CA-2942

Circuit Court for the Fourth Judicial Circuit, Duval County, Florida

3.  SSPBA, Inc. et al. v. First Choice Armor & Equipment, Inc. et al. United States District Court, District of Massachusetts, Case No. 06 CA 10034 NMG.

4.  SSPBA, Inc., Norris, Hirsch and Hunter v. Protective Apparel Corp of America (PACA) and Point Blank Body Armor, Inc.  Case No. 05012961 Circuit Court for the Seventeenth Judicial Circuit, Broward County Florida

5.  SSPBA, Inc., Wilcox, King, and Lowell Massachusetts Police Department et. al.  v. First Choice Armor & Equipment, Inc. et al. United States District Court, District of Massachusetts, Case No. 06 CA 10034 NMG.

In addition the Bankruptcy case of Second Chance remains active in the US Bankruptcy Court in Western Michigan US Bankruptcy Court.                                                              

Here is the current status of the cases involving vest manufacturers from whom OSTA/IUPA members had purchased soft body armor and our best advice as to what do regarding your vest:

As you can see in the cases cited above, we can all take pride in the fact that Troopers Norris, Hirsch and Hunter are class lead plaintiffs in the PACA and Point Blank national class action case and that Troopers Wilcox and King are lead plaintiffs in the national class action case against First Choice.  

I.  Background

First by way of background let me tell you that on August 24, 2005 the National Institute of Justice  (NIJ) issued a report following the testing of field (used) Zylon content vests. It was the first such testing by this branch of the US Justice Department.  The NIJ was forceful in response to the results of the testing. It determined that Zylon was a life threatening safety hazard when used in a bullet resistant vest. Its determination was without regard to the percentage of Zylon contained in the vest.  It decertified all vests containing Zylon. 

II. How Does the NIJ Decertification of Zylon content vests affect our Ohio Troopers? 

The answer to this question is that it affects many but not all of our Troopers and Sergeants.  

A. Second Chance Ultima/Ultimax TriFlex Vests

Of course all those officers who owned this vest should have by now claimed their negotiated new stipend to replace their Second Chance Ultima/Ultimax and TriFlex vests. Under no circumstances should you trust your life to this defective vest for a single day.    I will cover the issue of the Toyobo settlement money distribution later in this advisory. 

B. Point Blank Legacy IIA, II and IIIA vests

All officers who are currently wearing Point Blank Legacy IIA, II and IIIA vests are affected as the NIJ report decertified these vests. You will remember that initially we thought these vests; containing 30% to 40 % Zylon would be just fine. We were wrong. You can now be in the process of replacing these vests with new Point Blank non-Zylon vests.  The class action suit against Point Blank and an action for supplemental relief has been preliminarily settled as of December 12, 2005.  The settlement provides for replacement and vouchers in some instances.   I will tell you what is going to happen with these vests a little later in this advisory. 

C. PACA Vests

All officers who are currently wearing a PACA vest of any Zylon content are affected. You too will have the opportunity to take part in the settlement that provides for new vests and in some instances vouchers for additional product. PACA and Point Blank are owned by the same corporation, DHB Industries and was part of the same class action that sued Point Blank. 

D. American Body Armor Vests
By now nearly all officers who were wearing an American Body Armor vest of any Zylon content, notably the Extreme have acted to take part in the settlement of that class action suit and are in receipt either of the cash option, a new vest or a voucher that can be exercised for the purchase of a new vest. 

E. First Choice Vests

All officers wearing First Choice Body Armor “Millennium” vests are affected. This is probably currently the most dangerous vest in use with the possible exception of the old Second Chance Ultima/Ultimax vests. It is nearly 100% Zylon and is in fact the thinnest vest manufactured of Zylon. First Choice has not only refused to recall the thousands of First Choice bullet-proof vests it sold containing Zylon® (including very thin and lightweight 100% Zylon vests), but the company has continued represent that these vests are safe, even after the United States Department of Justice, National Institute of Justice (“NIJ”) decertified all such vests in August 2005. 
Recently a class action suit was filed against First Choice in a state court in Massachusetts.  When the Lowell Mass Police Department indicated a willingness to join the SSBPA and our two lead plaintiffs who are members of OSTA, the decision was made that a federal court would be a better forum. We voluntarily dismissed the state court case and have filed in federal court. 

Discovery is underway and a scheduling conference with the court will take place within the month.  Still I am terrified at the thought of our Troopers continuing to wear the 100% First Choice vest.  Through our wholly Trooper owned company, COP/S Armament and Apparel, we have arranged to have our Troopers secure a new Point Blank non-Zylon vest now while we prosecute the case against First Choice.  

III. All Non-Zylon Vests
The NIJ Decertification does not affect all officers wearing vests that do not contain Zylon. The Decertification, while it applied to all vests provided that interim certification could be achieved for non-Zylon vests and the manufacturers have done just that.  

CURRENT STATUS OF COURT CASES RELATED TO ZYLON CONTENT VESTS
Second Chance/ Toyobo Lemmings and. City of Pryor Creek et al v. Second Chance Body Armor Inc., Toyobo Company etc., et. al. 

Class Action Case No. CJ-2004-62, District Court of Mayes County, State of Oklahoma
A final Order of Approval was entered in the above case on September 23, 2005.  It provided for Twenty Nine Million Dollar settlement fund to be established by Toyobo (Second Chance was Bankrupt) to be divided up between Second Chance Ultima/Ultimax and Tri Flex vest owners who registered for the distribution. The date for such registration was extended on two occasions and even now registration will be accepted for participation until July 1, 2006. 

The settlement provided that a class member could elect either to share in cash distribution of the fund monies or elect to receive a voucher for a new vest that would be provided by Armor Holdings Inc.   Approximately 43,000 owners of the Second Chance Ultima/Ultimax and Tri-Flex registered to participate in the distribution of the fund.  I was advised by Class Counsel that the first wave of checks has issued to those class members who registered before September 9, 2005.  Additional checks will follow in the immediate future.  Each registrant will receive a check for approximately $670.00. We have provided directions through our Signal Fives for the filling out of the applications and would note that still today, January 21 2006, it is not too late to file.  


While the time for registration has long since expired  a provision has been put in place to permit late registration even after distribution.  $750,000.00 is being retained in a separate fund for late registrants. People can still register for the next six months up to twelve months (not yet decided at the time of this letter).  The late registrants will receive the share they would have received had they registered on time. Monies left over in this fund will be distributed to law enforcement charities.  We have already identified to class counsel the charities we would like the excess funds to reach.

Additionally, the Michigan Bankruptcy case of Second Chance remains open. All Second Chance Ultima/Ultimax TriFlex vest owners have been made unsecured creditors in that case.  Since the assets of Second Chance sold for twice what was expected, there may be monies to be divided among Second Chance vest owners.  You will remember that Elaine and I filed for all those officers who we initially filed suit for here in Ohio. Subsequently, all class members in the Toyobo case were added to the Bankruptcy proceedings as unsecured creditors. So, you can disregard letters received from the Bankruptcy Court asking that you re-establish a claim.  You are currently registered. 

Perhaps the most valuable asset of the bankrupt company is the claim it is making against Toyobo for damages.  It asserts that Toyobo mislead it as to the Zylon and that Toyobo knew substantially earlier than did Second Chance that the material was demonstrating unsuitability for use in body armor.  This is not a minor claim and I believe it has substantial merit.  If so, there may be funds down the line to distribute to our members who at one time owned the Ultima/Ultimax and Tri-flex.

Point Blank Legacy IIA, II, and IIIA and PACA Zylon Content Vests Case No. 05012961 Circuit Court for the Seventeenth Judicial Circuit, Broward County Florida

Following the decertification of the Legacy IIA, II, and IIIA by the NIJ in late August, we once again filed a class action suit against Point Blank Armament and this time against PACA as well. Both of these companies are owned by DHB Industries. 

The suit was once again filed in Broward County, Florida, the home of Point Blank Armament. Elaine and I are class counsel in that case along with the same Atlanta firm that served as class counsel in the earlier case filed against Point Blank.

On December 12, 2005 a preliminary settlement was reached in this case. When last I issued an advisory and update, I was unable to lay out the specifics of that settlement as it had yet to be submitted for preliminary approval to the court. Now that it has, I can tell you that The Settlement provides two primary benefits:

New non-Zylon® ballistic panels - Class members are entitled to receive new non-Zylon® replacement panels at no cost. Defendants are responsible for all transaction costs associated with delivery of the replacement panels to Class members; and

Voucher/Carrier Option – Class members have the option of receiving a voucher equal to the difference between the price they paid for their original vest and the replacement selected, on a depreciated basis, or a new standard carrier.

Better yet I can tell you to go to www.zylonvestexchange.com, the website that has been established by the parties to answer all questions any might have, and to provide on-line ability to make application to take part in the settlement and/or to have applications faxed or mailed out.  The web site is the result of many hours work and is amazing to say the least.  Elaine and I worked on the “Frequently Asked Questions” to help prepare the people from the Claims Administrator’s office better able to handle telephone questions.  I know that a substantial number of our members do not yet have computers and for that reason here is the address and telephone number for the Claims Administrator in order for you to make contact. You can contact the Claims Administrator at 1 866 778-1150 or write to:

Point Blank II & PACA Class Action
Claims Administrator
P.O. Box 5053
Portland, OR 97208-5053

The final hearing on the settlement is scheduled for March of this year in Broward County, FL.  Applications can continue to be made until mid June of 2006. 

ABA and Safariland, Case No 2005-CA-005925 and Case No. 2004-CA-2942

Circuit Court for the Fourth Judicial Circuit, Duval County, Florida

Here too, following the decertification of Zylon content vests, a second round of litigation before the same court in Florida that heard the first class action suit took place. There were two separate classes, those covered by the first case and those who purchased a Zylon content vest subsequent to August 13, 2004. In both situations provision has been made that any ABA or Safariland vest owner can receive based upon proof of purchase either a new vest or a return of the money they spent on the vest.

On September 7, 2005 the court in Florida certified the case for class action settlement purposes.  On October 27, 2005 a Final Order of Settlement was entered in the case. Registration to participate was required by December 22, 2005.  The Claims Administration website however remains open and the idea is to see that officers receive the benefit of the settlement, so if you have even now not filed, go to www.bodyarmor.com or call 1-866-815-2914 or write the Administrator at P.O. Box 466, Traverse City, Michigan 49685-0466.  Many of the replacement vests have been shipped and in many instances full cash refunds have been issued. 

First Choice Zylon Content Vests United States District Court, District of Massachusetts, Case No. 06 CA 10034 NMG.

An Amended Class Action Complaint has been filed against First Choice Armor and Equipment and its principal owners in the Superior Court Department of the Trial Court of the Commonwealth of Massachusetts.  Elaine and I are class counsel in this case.  We are seeking replacement of the nearly 100% Zylon Millennium Super Flexible Series vests. Two of the lead plaintiffs in this case are OHP Troopers and the class action has now been joined by the Lowell Massachusetts Police Department.  The suit alleges that First Choice and its officers have refused to recall vests that are clearly demonstrated to be deficient and non-complaint with NIJ certification. This case differs from earlier cases involving the Zylon content vests in that it alleges counts of deceptive and willful conduct on the part of the corporation and individual defendants named who are officers of the corporation. It is too early in these proceedings to venture a guess for a date for trial.  

Because we are very chagrined at the thought of our Troopers continuing to wear these highly defective vests, we are, as noted earlier going to provide replacement vests paid for by the Union while the case continues to be prosecuted 

**The Employer’s Attempt to Secure Payment of Settlement Monies**

The Employer has attempted to step in front of Troopers and have the cash payment identified in the Armor Holdings case and in the Toyobo case sent to it instead. We have formally opposed this outrageous action and to date the Employer has not been successful. I have been reassured by class counsel in the Toyobo case that the settlement checks will and are flowing to our individual Troopers.  The same is true in the Armor Holdings settlement.  The Employer has threatened to file suit against individual class plaintiffs, such as you, to recover the Toyobo settlement monies. It cannot do so successfully and we will commit whatever resources necessary to defeat any such unwarranted attempt.  

Stipends

Finally, the Employer has undertaken the collection of monies in excess of the actual expenditure for a vest made by Troopers. That is it has demanded that the actual purchase price be deducted from the negotiated $800 vest stipend and paid to the OHP.  This demand has been made upon over sixty of our officers. 

It is my firm legal opinion that the Employer not only has no claim upon such funds but also is committing an Unfair Labor Practice by undertaking this course of conduct and by dealing directly with our members on contractual issues. We are filing a ULP with the State Employment Relations Board.  The stipend was a negotiated benefit and the product of collective bargaining. The fact that the Employer secured an Informal Advisory Opinion from the Attorney General based upon a fact pattern inconsistent with reality has no effect upon the right of an Employer to unilaterally take action directed toward individual members of the bargaining unit.  Chapter 4117 of the Ohio Revised Code takes precedence over any advisory opinion whether based upon the actual facts or upon the facts as presented by the Employer. 

I strongly advise that you do not voluntarily hand over your money to the Employer.  If you receive a direct order to pay any sum of money to the Employer, have the Order first reduced to writing and immediately contact your Union. We will know what action to take before you give up a nickel of your stipend. 

Herschel M. Sigall

January 21, 2006
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