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(OFFICIAL BULLETIN OF THE OHIO STATE TROOPERS ASSOCIATION)

The Elephant In The Tent – The Case Against Pattern
It’s time to deal with the “elephant in the tent”. Every year since 1989 it has grown and grown until now there is little room within the bargaining tent for collective bargaining as legislated by ORC 4117.  The elephant in the tent is, of course, the Employer’s concept of “pattern” bargaining which it has skillfully used to virtually destroy the collective bargaining process for all, save the Ohio Civil Service Association/AFSCME.   

The Employer’s theory of “pattern” is simple enough. The Agreement as negotiated with the OCSEA must be imposed upon SEIU, OLC/FOP, SCOPE and OSTA. There may be some minor areas, “wiggles”, where constructive bargaining can take place. But the Employer basically arrives at the bargaining table with an ever-expanding list of bargaining positions labeled “pattern”. The Employer presents these “pattern” issues as its first, last, and only bargaining proposals. If this sounds like “Bulwarism” it should. 

The Employer demands that the “pattern” be adopted at the table or imposed by a Fact Finder. Unfortunately, Fact Finders have been willing allies of the Employer in securing what has been a series of contract language givebacks and pro Employer modifications to earlier bargained Agreements.   The Employer’s “pattern” strategy has evolved into bargaining avoidance on a multitude of issues well beyond core issues of an Agreement.  This highly successful strategy began in 1989. By 1997, the first year of OSTA bargaining with the Employer, it had been adopted, embraced, and chiseled in stone by a succession of Fact Finders. 

OSTA Prepares For Bargaining
The OSTA has expended much in the way of energy and treasure for the right to sit at the bargaining table on behalf of the Troopers, Sergeants and Uniformed Communications Officers (Dispatchers, Elec/Techs, Com/Techs, Radio Operators) 

In 1995-1996 the OSTA fought an expensive and protracted legal battle with the OLC/FOP over the right to represent Unit #1 and Unit #15 officers. In the course of that struggle the OSTA filed for representational rights with SERB. Pursuant to a settlement with the OLC/FOP, the OSTA began to service the Unit #1 and Unit #15 Agreement negotiated by the OLC/FOP. That situation continued until the OSTA negotiated the 1997-2000 collective bargaining agreement. Following a Representation Election that certified OSTA, many months passed without dues flow to the OSTA. After the conclusion of negotiations for the 1997-2000 Agreement, OSTA elected not to recover the fourteen months of dues to which it would have been entitled. Instead it borrowed the $300,000.00 it used to support full service union representation pending the finalization of the 1997 CBA. 

In 2005-2006 the OLC/FOP attempted to regain representational rights to Unit #1 and Unit #15. The OSTA was forced to expend tens of thousands of dollars in a protracted representation election campaign in which it ultimately prevailed by better than a three to one margin. 

The point is that OSTA has fought hard and paid dearly for the opportunity to represent the workforce in negotiating the wages, hours and working conditions of Troopers, Sergeants and Uniformed Communications Officers. The OSTA was successful in wresting representational rights from the OLC/FOP and successful in resisting an attempt by the OLC/FOP to regain representational rights. The success of both campaigns was premised upon the fact that “the working conditions, governing members of this bargaining unit differ from those confronting their colleagues elsewhere in State service…” (Emphasis added).  Troopers, Sergeants and Uniformed Communications Officers of the Ohio Highway Patrol, know that their work is not the same or similar to other bargaining units within state service.  The work is not similar to Unit #2 and certainly not similar to the amalgamated bargaining unit represented by the OCSEA.  

Troopers, Sergeants and Uniformed Communications Officers of the OHP, sought, fought for, and successfully secured a Union made up of their limited classifications which they staffed at all levels with experienced retirees drawn from their own ranks.  Once they paid the price and continued to pay the price of having the OSTA as their bargaining representative, they went about the task of making sure that their union adequately represented their needs at the bargaining table. 

That process begins with an interactive surveying of the membership. The surveys ask the members to indicate what each believes to be the important areas of the work relationship with the Employer that require adjustment.  Interactive, because at the same time the process permits the union leadership to communicate to the membership institutional goals that the OSTA leadership identifies as important to strengthening the union’s ability to successfully bargain with the Employer.  

OSTA elects its bargaining committee members. Each District elects members to the committee and from that large group there is subsequently elected a smaller group to directly bargain with the Employer. The entire cost of the process is of course high, but the transparency of the process alone is worth the price. The OSTA constitution permits appointing a bargaining committee but OSTA has always elected its bargaining committees. In this way the bargaining committee is not only representative of the membership, it is readily seen as representative of the membership. 

Once selected the two bargaining committees act independently of each other. Coordination is the responsibility of the OSTA President who currently is a Trooper. In the past both Sergeants and Troopers have served as the OSTA president. The bargaining committees prepare a bargaining calendar that establishes certain deadlines for specific phases of preparation. The committees have before them documentation on problems that have arisen between the Union and the Employer during the current and past Agreements. Grievances are reviewed along with commentary and communication on issues that impact the workforce.  Special attention is given to safety issues such as the soft armor bullet resistant vest and the Ford CVPI.  The committees seek out information on changes in the nature of the work performed by members of the bargaining units. In the case of Unit #1 and Unit #15 these changes are often the result of rapid technological change.  Also changes in the law that might impact the relationship between the parties are documented such as changes to the FMLA; DOJ Partnership Act; FLSA, etc. 

A thorough research agenda is prepared and individual or groups of individual bargaining committee members volunteer or are assigned to gather the needed information along with OSTA staff. Members are specifically dispatched throughout the state to attend District Lodge meetings to take the pulse of members in the field. Committee members explore the myriad of policy and procedures generated and maintained by the Employer and other avenues of information on law enforcement issues made readily accessible by virtue of the web.  The committees separately establish goals and priorities then meld their goals into a jointly identified program.  The goals take into consideration the priorities of the membership weighed against the potential of success at the bargaining table. 

It is only after all of the above, a process taking upwards of one year and involving many nights away from family, that the OSTA Bargaining Committee comes to the bargaining table. The average seniority of OSTA bargaining committee members is in excess of 20 years of service.  It is a seasoned, disciplined and well-grounded group that arrives fully prepared to negotiate with the Employer the wages, hours and working conditions that will govern Troopers, Sergeants and Uniformed Communications Officers over the ensuing three years. SERB has certified the bargaining units represented as having a community of interest different than OCSEA’s or SEIU’s bargaining units. That recognition is not simply of a difference in work performed. It is also a difference in rights and responsibilities under ORC 4117.  As law enforcement bargaining units, Unit #1 and Unit #15 are prohibited from withholding their labor as economic bargaining leverage should negotiations reach impasse. Unit #1 and Unit #15 are prohibited from engaging in a work stoppage to enforce contract demands. This is not true of OCSEA, SEIU or SCOPE.  

The OSTA Bargaining Committee arrives at the “bargaining tent” believing that good faith arms length bargaining will take place with the Employer. The people of Ohio, having affirmatively spoken through the Ohio Legislature, buttress that belief.  The Ohio Revised Code speaks to obligations imposed by ORC 4117.  It declares that collective bargaining requires a mutual good faith obligation to negotiate with the intention of reaching an agreement between the public employer and the union. It declares that subjects to be bargained shall be bargained at reasonable times and places. There is to be no compulsion for either party to agree or make a concession. There is a great range of potential subjects. Very little is excluded from discussion at the bargaining table.

With the notable exception of not having the right to strike, Troopers, Sergeants and Uniformed Communications Officers, are granted all the bargaining rights conferred by statute upon other public employees:

Public employees have the right to:

1. Form, join, assist or participate in, or refrain from union activity.

2. Engage in concerted activity for collective bargaining or mutual aid or protection.

3. Union representation

4. Engage in collective bargaining.

5. Follow a grievance procedure with or without union assistance. (ORC 4117.03) Emphasis added.

Further, the legislature has enacted on behalf of the people of Ohio a mandatory requirement that the Employer must bargain in good faith on issues identified as mandatory issues of bargaining. These include according to statute; wages, hours, terms and other conditions of employment. Also included is any continuation, modification or deletion of an existing provision of the collective bargaining agreement.

The statute prohibits conduct that would frustrate the rights conferred by 4117 ORC. It is an unfair labor practice for the Employer to engage in conduct that interferes with the exercise of rights guaranteed to Ohio’s public employees.

It is an unfair labor practice for the Employer to:

1. Interfere, restrain, or coerce employees in exercising their rights, or in the    union selecting a representative.

2. Interfere with unions.

3. Discriminate in terms and conditions in employment on the basis of rights in Chapter 4117 of the Revised Code.

       
4. Refuse to bargain collectively.

       
5. Fail to timely process grievances and requests for arbitration.

6. Lock out employees to pressure them to compromise.

7. Cause or attempt to cause a union to fail to discharge responsibilities under Chapter 4177 of the Revised Code. (Emphasis added)

The Elephant in the Tent 
In the face of legislatively declared rights of Troopers, Sergeants and Uniformed Communications officers to collectively bargain the terms of their employment through a union of their choice, the Employer confronts them with a bargaining fiat it chooses to identify as “pattern”.  A fiat, because these proposals, as Fact Finder Jonathan Dworkin correctly characterized are the only proposals offered and are “presented as its last and best offers.” It is presented as a take it or leave it proposition. 

Since 1989 the Employer has used this strategy in its bargaining. The rationale for this tactic is a strange amalgam of historical fact and fiction. It is, however, a strategy that has produced an uninterrupted series of contractual provisions wherein the Union has lost rights and privileges to an ever more aggressive Employer. The strategy works as follows: The Employer advances provisions it identifies as “pattern” provisions. Once these provisions are incorporated into the first negotiated agreement, they are presented as fiat in all subsequent sets of negotiations.  

This highly coercive form of bargaining as to all but the first set of negotiations is on its face inherently unfair. But, the Employer postulates, it is in fact the essence of fairness. By use of the “pattern” the Employer argues that it avoids being whipsawed by the other unions and at the same time the other unions avoid having to bargain for provisions that their strength at the table would not provide.  The Employer’s argument is that there is something for everyone and that, most importantly, the acknowledged evil of  “whipsawing” is precluded. Is any of this borne out by current or historical fact?  I submit it is not.   

The Blend of History and Fiction

The practice of “pattern” bargaining is always laid at the feet of Walter Ruether, and the United Auto Workers union he led. The UAW for many years bargained with but one of the “Big Three” automakers. The central terms of that Agreement would serve as the “pattern” for the Agreements thereafter reached with the remaining two of the “Big Three” automakers. (GM, Chrysler and Ford). Assuming that Ford was the selected company for which a pattern agreement was sought, the UAW would bargain with Ford. When the terms were fixed, GM and Chrysler would agree to similar contractual provisions to those provisions bargained at Ford.  This arrangement required that the UAW and all of the Big Three have a quiet understanding that “pattern” was an acceptable approach. It was in reality tacit industry-wide bargaining without actually engaging in formal industry-wide bargaining.  The big bonus of the “pattern” for the auto manufacturers was that it prevented the UAW from leveraging them by strike one at a time. The bigger bonus for the UAW was that it permitted a work stoppage to take place on a limited front as opposed to risking a strike with all three major automakers at the same time.  Actually, whether the UAW/Big Three “pattern” form of bargaining avoided “whipsaw” bargaining or was simply a modified industry-wide version of bargaining can be debated. 

The only thing we can say for sure is that from the earliest of labor relations “whipsawing” has not been a positive term.  The current definition of whipsawing declares that it is a method by which one party is “victimized” in negotiations. It is safe at this juncture of history to state that the UAW no longer can look to pattern bargaining and that the UAW itself is the recipient of constant “whipsawing” by the Employer. 

Some years back the UAW engaged in, and lost, a strike at Caterpillar over Caterpillar’s refusal to accept the UAW contract negotiated at rival John Deere & Co.  Currently, the best example of “whipsawing” is the constant whipsawing imposed by the global economy. Beginning in the '50s, when industry started moving work overseas, corporations began to press their advantage and used low-wage workers in other countries to “whipsaw” U.S. workers and their unions, putting a constant downward pressure on wages. 

The other face of current industrial “whipsawing” can be seen within the borders of our own country. Locals of the same international union are whipsawed in a process that pits various locals against each other for concessions to avoid plant closings. Using the current definition of “whipsawing”, the victimization of the majority of Ohio’s state service public employee unions has been present for years through the bargaining strategy called “pattern”. 

The “Pattern” As Experienced By OSTA

1997-2000

OSTA first came to the bargaining table in 1997. Much as today we came prepared to bargain over the wages, hours and working conditions of Unit #1 and Unit #15. Numerous “pattern” provisions negotiated with the OCSEA confronted us. The OCSEA negotiations had resulted in additional contractual givebacks to those extracted over the previous six years. We not only faced “pattern” but that “pattern” created a total cap on economic benefits.  As might be expected OSTA reached impasse and looked to Factfinding. 

In his Report and Recommendation the Fact Finder recited the history of “pattern” here in Ohio. He noted that in 1989 the Employer seized upon the ratified OCSEA agreement to press for enforcement of the “pattern” on issues that ranged from discipline and overtime through disability, sick leave, longevity pay, as well as wages. Fact Finders bought into the Employer’s argument and uniformly imposed provisions that the Employer had identified as “pattern”.  Since 1989 the Employer always negotiated with the large, but largely powerless, OCSEA and then armed with its established pattern provisions made such provisions its first, only, and last offer. 

Fact Finder Dworkin wrote that OSTA argued that forced patterns “repudiate the collective bargaining scheme expressed in the statute.  Further, it (OSTA) persuasively argued that its members are in fact different from those represented by other unions.”  “They have better work histories, more responsibilities, far greater on-the-job stresses”. OSTA pointed out, he wrote, that the “pattern” provision reducing sick leave benefits was premised upon sick leave abuse that was simply not applicable to Unit #1 and Unit #15.  According to Fact Finder Dworkin, OSTA argued, “This bargaining unit, you will see, has experienced over the course of the last year one suspension for sick leave abuse. This bargaining unit, different from any other bargaining unit… is at work 25% more than the average State employee. At work, on the job—that’s the equivalent of three months per year longer.”    Since the “pattern” was premised upon facts and conditions not applicable to OSTA members, there was no pattern. Fact Finder Dworkin noted that OSTA called pattern little more than “leveraged” bargaining at best, and more probably “bad faith” bargaining. 

The arguments of the OSTA, as well as the adduced facts notwithstanding, the Fact Finder upheld the “asserted” panoply of pattern provisions advanced by the Employer.  The Fact Finder looked to the instant Fact Finder’s 1994 Report and Recommendations for his primary support. Fact Finder Dworkin stated:

“Fact Finder Graham’s 1994 decision told the labor organizations that they faced a practically insurmountable burden if they sought to overcome patterns.”

2000-2003

In 2000 OSTA reached impasse and went to Factfinding with David Pincus as the Fact Finder. This Fact Finder did not take long in stating his position on the many issues submitted as “pattern” by the Employer. Very early in his Report and Recommendation (page #3) Fact Finder Pincus deals with the issue of “pattern”. 

“Let me underscore, in no uncertain terms, my belief that the concept of pattern bargaining is well established in both the private and public sectors; and especially when it concerns bargaining with the State as the employer.”

Fact Finder Pincus quotes Jonathan Dworkin (circa 1997) who quoted Fact Finder Graham. (Circa 1994.)  Pincus wrote that Dworkin had stated, “The burden is on the union to prove the necessity of defeating a bona fide pattern.” Pincus then goes on to add to the rationale for the Employer’s strategy of “pattern” by stating that without “pattern”, “the State could easily whipsaw the other unions by bargaining concessions from one of the smaller units; and using these concessions to justify similar concessions from the larger bargaining units.”  This assertion is patently ridiculous.  To the contrary it is the “pattern” strategy that to quote Pincus, the “State uses to easily whipsaw other unions…” A review of the myriad of contract benefits lost subsequent to the adoption by Fact Finders of the Employer’s  “pattern” strategy makes clear the intent of the strategy and its operational success. Fact Finder Pincus assumes, as does Dworkin before him, that negotiating with a smaller unit is negotiating with a weaker bargaining unit. Nothing could be further from the historical truth in Ohio. 

Both Fact Finders fail to consider the fact that OSTA is prohibited from an economic confrontation with the Employer. It cannot strike. OCSEA is permitted to confront the Employer economically but no one, least of all its own leadership, believes it could effectively do so. The whole underpinning of “pattern” taken from industry is totally absent in the relationships between this Employer and the unions representing its employees. 

Further, who knows what reasons and what “non-pattern” Articles caused the OCSEA to agree to a pattern proposal or a host of pattern proposals. In 2006 OCSEA took control of millions of dollars in workforce development funds and the Agreement provided the tool by which many millions more would flow into an OCSEA wholly operated workforce development fund. Did this provision impact the negotiation of one or more of the Employer’s “pattern” provisions? I don’t in the least denigrate the workforce development program or the fact that it should be run by a union as opposed to the Employer. To the contrary I can see how the negotiated control of a multi million-dollar fund and the unimpaired right to see that the funds were best utilized in support of the membership would be of great “institutional” importance to a union. The trade off was properly the business of the negotiations between the Employer and OCSEA. However, the results of that trade off have no business impacting the OSTA negotiations. 

Over 80% of the bargaining unit and over 96% of those who cast votes rejected the Pincus Factfinding Report and Recommendation. In the mediation that preceded Conciliation the Employer agreed to a “classification study” it had adamantly refused in earlier bargaining. In Factfinding, Mr. Pincus had determined that no justification for increasing the pay ranges of Troopers and/or Sergeants was present.  Following a classification study by DAS that raised the pay range of Troopers, Sergeants, and Dispatchers, the head of OCB openly stated that he knew OSTA officers were under classified at the time of the negotiations while arguing against reclassification.  To secure the class study the OSTA had to agree in advance that should it result in upward reclassification, the union would agree to have subtracted from that new rate an amount equivalent to the hazard duty pay it treasured as an overt recognition of the dangers attendant to the work of the bargaining unit. The OCB chief declared he had put the OSTA in a “trick bag”. 

2003-2006

In 2003 the OSTA once again reached impasse with the first, best, last and only “pattern” contract proposals of the Employer. John Weisheit was selected as the Fact Finder.  Weisheit abandoned any independent consideration of the issues even more speedily than did his predecessor David Pincus and much sooner than Jonathan Dworkin did in 1997. Fact Finder Dworkin had demonstrated some angst before yielding to the factually inapplicable “pattern” established in the OCSEA Agreement. By the time of the Weisheit Factfinding the issue of “pattern” had been reduced to a quick recitation of the “mantra”, prior to the automatic approval of the Employer’s proposals. Little thought was required of Fact Finders and less work as they were able to cut and paste and collect the check. Fact Finder Weisheit’s first paragraph of Discussion and Determination includes the following:

“The pattern is based upon terms established in the OCSEA Agreement. The pattern includes the level of resolution it seeks with the remaining smaller bargaining units including such issues as wage, insurance, leave, and other terms considered appropriate in the respective successor contracts…. OSTA is the last unit to complete its negotiations with the State in this current round of bargaining.”

“Only in limited instances, where the union argument and evidence is overwhelmingly compelling, have neutrals ruled against a pattern term as proposed by the State and to side with the union position on the issues at impasse…While many State initiated concerns are most often economically driven, others address operational concerns and the attainment of more uniform terms regarding work practices common to all State employees.” (Emphasis added) Then as if to close the deal, Fact Finder Weisheit quotes Dworkin who had earlier quoted the instant Fact Finder. Fact Finder Weisheit then effectively granted every Employer identified “pattern” issue. 

Catch 22

In Articles where the OSTA sought change and the Employer had failed to launch any new “pattern” proposal, the Fact Finder found the status quo to be a proper  “default” position. This status quo “default” is the other half of the “catch 22”. The Employer arrives with its changes to the Agreement identified as “pattern” and although there is no valid reason to change the then current language, it is changed because it must comply with “pattern”.  The Union in seeking change from current language and not having the advantage of “pattern” must overcome the “default” position of status quo. 

The Elephant In The Tent

That brings us to the current negotiations. Here once again the Employer has arrived at the table with a batch of bargaining provisions it has simply spread out and declared to be its first, last, best and only offers.  Included in this take it or leave it batch of provisions that will, if adopted, change current language are the following:

1. Article 4 “Management Rights” (pattern)

2. Article 7 “Non-Discrimination”  (pattern)

3. Article 16 “Personnel Files”         (pattern)

4. Article 18 “Administrative Investigation”  (pattern)

5. Article 19 “Disciplinary Procedure”  (pattern)

6. Article 20 “Grievance Procedure” (pattern in part)

7. Article 25 “Uniforms, Weapons, Equipment”  (pattern in part)

8. Article 44 “Holidays”  (pattern)

9. Article 47 “Disability Leave” (pattern in part)

10. Article 60 “Wages” (pattern in part)

11. Article 64  “Voluntary Cost Savings”  (pattern)

12. Article 66  “Miscellaneous”  (pattern)

13. Appendix B  “Drug-Free Workplace Policy”

The OSTA has contract proposals that would change current language on the following Articles where the Employer proposes that the language remain the same as in the current agreement. 

1. Article 22 “Dispatchers”

2. Article 37  “Educational Incentive and Training”

3. Article 38  “Reporting On-Duty Illness or Injury”

4. Article 40  “Physical Fitness and Wellness Policy”

5. Article 52  “Military Leave”

6. Article 59  “Classification” 

It is the fervent hope of OSTA and its firm belief that the process it began with the election of a bargaining committee will culminate in meaningful Factfinding. It is our fervent hope that the process will be allowed to work so as to bring back the collective bargaining envisioned by Ohio’s elected representatives in creating Ohio’s collective bargaining act.   However, the Elephant has to be whittled down to size and parked adjacent to the tent. There has to be room in the tent to conduct meaningful collective bargaining. Factfinding has to once again become more than “finding” what the Employer has negotiated with the OCSEA.  Discovering that fact takes no thought and little talent.  

That is not to say that the Employer has been consistent with its attempt to maintain the same or similar contractual benefits or core provisions. As examples here is current provisions in newly bargained agreements and that proposed by the Employer with OSTA

Polygraph:  

1. OCSEA 24.08 “No employee shall be required to take a polygraph.

2. SEIU/1199:  No employee shall be required to take a polygraph.

3. SCOPE/OEA:  No language on the issue at all. 

4. OSTA:  Requires a polygraph if complainant/witness statement is at variance with that of the OSTA member. 

Hazard Duty Pay: 

1. OSTA: Opposed by the Employer in 2003 and now in 2007

2. SEIU/1199: Called risk supplement and is awarded at 5% for those who carry firearms and 3% for those in non correction classifications working in correctional facilities.

3. SCOPE/OEA:  Although limited, 3% until assignment to Step #11 of the salary schedule.

Bereavement Leave

1. OSTA language most limiting of currently concluded contracts.

2. OCSEA:  30.03 Includes step-parent, great grandparent and step sibling.

3. SEIU/1199:  Includes domestic partner, aunt and uncle.

4. SCOPE/OEA:  Includes Step-sibling and step-parent.

Vacation

1. SEIU/1199:  Can accrue up to four (4) years of vacations. Also can cash out up to four (4) years when member separates from state service. 
2. SCOPE/OEA:  Receives two weeks vacation every ten weeks of work, regardless of seniority. 

Personal Leave

1.  OSTA: Four days per year.

3.  SEIU/1199:  Employees receive five 5 personal days per year and can accrue up to 60 hours of personal leave. 

I have set out the above not as an exclusive listing of variances between units but to demonstrate that all this talk about Pattern is selective on the part of the Employer.  I have not included the multi million-dollar workforce development or the training accreditation of the SEIU. I do not challenge any of the above. The case was undoubtedly made for each or each was a consideration of a negotiated understanding between the Employer and the bargaining unit.  We do not want the same as others received. What we want is what best fits our bargaining unit and what the facts of our situation would indicate to the Fact Finder. 


This Fact Finder will have to restore “Fact finding” to the collective bargaining process. It is most important to law enforcement bargaining units.  Robert Stein amply demonstrates the current lack of independent Factfinding in the R&R he issued within the past few months. Stein was the Fact Finder for the Unit #2 bargaining impasse. After reciting the mantra of “pattern” and leaning upon the quote “The existence of the OCSEA/AFSCME agreement places a very, very heavy burden upon a union which seeks to deviate from it”, he proceeded to simply enforce the OCSEA Agreement upon the OLC/FOP. 


Fact Finder Stein apparently did not read the 2001 Report and Recommendation issued in the Factfinding conducted for Unit #2. In that Report and Recommendation the instant Fact Finder revisited the philosophical underpinning of “pattern”.  In the 2001 Factfinding R&R, the instant Fact Finder wrote:


“Obviously I am well aware that it was I who initially recommended the proposal of the State of this issue in the proceeding involving OCSEA/AFSCME Local 11.  I am also well aware identical language has found its way into all other Agreements between the State and the other bargaining units with which it deals. Consistency is not always a virtue. When circumstances differ, so too must results. That is recognized in many situations where one employer deals with several different unions. For instance, the text of the agreements between General Motors and the various unions with which it deals, United Auto Workers, IUE, and Plant Guards, differs substantially.  This is the case not only in the economic terms, but in the language of the Agreements as well. In the Postal Service, multiplicities of unions have Agreements with the Employer. There is found a great deal of similarity in among certain Agreements, for instance those negotiated by the National Association of Letter Carriers and the American Postal Workers Union.  On the other hand, other unions, e.g. The Rural Letter Carriers and the Mail Handlers have different contract language.  For instance, the Agreement between the Rural Letter Carriers and the Postal Service provides for “loser pays” in arbitration. No other Agreement in the Postal Service has such a provision. Further, the National Association of Letter Carriers and the National Rural Letter Carriers’ Agreements wit the Postal Service provide that “in no case may a suspension or discharge be imposed upon an employee unless the proposed disciplinary action has first been reviewed and concurred in by a higher authority.  Such concurrence shall be in writing.” No such language is found in the Agreement between the Postal Service and the American Postal Workers Union. The complete identity of contract language among multiple agreements covering employees of the same employer is hardly to be expected”

The Fact Finder in noting a supportive decision by Fact Finder Alan Miles Ruben quoted no less of a thinker than Lord Keynes, “When the facts change, I change my mind. Don’t you?” 

Then the instant Fact Finder wrote; “This Fact Finder subscribes to that principle. The facts, the working conditions, governing members of this bargaining unit differ from those confronting their colleagues elsewhere in State service (emphasis added) as pointed out above. In an interest arbitration proceeding styled Untied States Postal Service and National Association of Letter Carriers (1999) the Chairman of the Arbitration Panel, George R. Flieschli, determined that the changing nature of the duties of Letter Carriers justified a wage increase greater than that provided to the other employees of the Postal Service, e.g. those represented by the American Postal Workers Union. A century of common wage increases between the two groups was swept away by Arbitrator Fleischli based upon the differing circumstances of the different groups of employees. That principle is operative in this situation as well. Members of this bargaining unit work in such different circumstances from their fellows as to compel a different outcome on this issue…”   


The OSTA wants and needs no more than the standard enunciated in the preceding three paragraphs to make its case at the instant  Factfinding hearing. It will demonstrate just how and why the circumstances surrounding this bargaining unit support proposals it has laid before the Fact Finder. It will demonstrate just how and why certain proposals made by the Employer to change existing contract language are particularly inapplicable to this bargaining unit. 

Other Bargaining Units

Would a deviation from the Employer’s strategy of “pattern” offend other state employee unions? We directly asked the other unions. Of course the question was not germane to OCSEA, the bell cow of the Employer’s bargaining strategy. We received a strong approval from SCOPE and from OLC/FOP and the acknowledgement from SEIU that where the facts warrant different treatment from “pattern”, different treatment should be sought and received.  The response from the non-OCSEA bargaining units, each of which has suffered as a result of “pattern” is one of encouragement. 

The Employer’s justification that pattern somehow was helpful to the non-OCSEA unions was always a foolish and self serving attempt to support what was an obviously successful strategy of weakening the collective bargaining contracts of state employee unions.  To take a step back from automatic acceptance of anything labeled “pattern” and make it subject to a rational test serves the collective bargaining process. 

Pattern and the Downward Spiral 

In the past sixteen years of bargaining Unit #1 and Unit #15 have seen bargained rights and benefits destroyed and brushed away by the Employer in large part through the strategy of  “pattern”. The erosion has been progressive, persistent and palpable. 

Unit #1 bargained its first collective bargaining agreement with the Employer in 1986. Since that date and in the ensuing five agreements the Employer has successfully attacked benefits. These attacks, premised in large part, but not exclusively, upon “pattern” strategy have seen a reduction in sick leave benefits, vacation benefits, holiday benefits, overtime benefits, hazard duty benefits, double back benefit, compensation time benefits, automatic step advancement benefit, and if I were to continue the painful search, other benefits as well. Any gain in a specific benefit is illusory.  In twenty years the hours covered by the application of shift differential have been reduced and the hourly rate for shift differential has “increased” slightly more than one penny ($.01) a year. 

In contract issues the past five negotiations have seen major erosion. Probationary periods have been increased, the grievance procedure diminished and polygraph examinations expanded.  Perhaps the best example is the erosion of the permanent shift established by the instant Fact Finder in 1986. In the 1986 Report and Recommendation the instant Fact Finder wrote: “No reader of this report or casual observer of the troopers employed by the Ohio State Highway Patrol can be aware of the passion with which troopers dislike rotating shifts”. The Fact Finder noted the studies in place that disclosed the potential harm of rotating shifts and recommended, “Permanent shifts shall be established.” In 1997 Fact Finder Dworkin made shift change compulsory three months out of the year. 

Conclusion

Mr. Fact Finder, the OSTA has fought for and won the right to sit at the bargaining table as the sole and exclusive collective bargaining agent for an incredibly devoted and dedicated group of officers. Having reached impasse, the OSTA looks to the process and the provision for Factfinding. The OSTA looks forward to making its case on the open articles. All it has ever wanted and worked for is arms length good faith negotiations. 
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