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OFFICIAL BULLETIN OF THE OHIO STATE TROOPERS ASSOCIATION

November 21, 2005

COLUMBUS, OH

FOR IMMEDIATE RELEASE

SECOND CHANCE/TOYOBO SETTLEMENT MONIES NEED

 NOT BE ‘GIVEN’ TO THE EMPLOYER

An Advisory from OSTA

General Counsel Herschel M. Sigall

Every time things seem to be progressing normally on the vest front, it seems there is another IOC from Major Taylor. This time at least I had some advance warning that such an IOC was contemplated.  Still I hoped against hope that Command would not choose to fire off another one of these IOC’s.  We have since been flooded by calls and emails asking the questions:

1. Does the OHP plan to take our settlement money from the Toyobo class action?

2.  Can it do it?  

3. Do I really have to repay to the OHP any money from my $800.00 stipend that was not spent on a vest?   

My answers to these important questions are:

1. Yes, it would seem that was its intent. 

2. No.

3. No.

OK, now that you have my best advice on the answers to the questions I would like to take the time to tell you why the answers are as they are.  Why your settlement money is secure and why you will not have to pay back to the OHP the difference between the negotiated $800 vest stipend and the money you spent in purchasing a vest, perhaps $600.00 or even less.


The IOC states, “we have received an opinion from the Office of the Attorney General” that set forth “Two significant rulings”…” It sort of looks like the Attorney General of Ohio had decided on his own to examine the issue of your vest stipends and the results of the class action suit and settlement against Toyobo. One would think that the Attorney General has more important things to concern himself with, such as the millions of missing dollars from the Worker’s Compensation Fund and the like, than to decide to look into your $800 stipend and just how you spent it.  


Actually, the OHP didn’t just happen to “receive” an opinion from the Attorney General.  The OHP asked the Attorney General to examine the issue of whether it could claim your settlement money from the class action suit against Toyobo.  The OHP specifically wanted to know “the authority of the Ohio State Highway Patrol (Patrol) to collect money paid under a court ordered class actions settlement …” It received an “informal opinion” that didn’t quite give it what it wanted, but did say that monies remaining from a Trooper’s vest stipend had to be returned to the Patrol. The Patrol, provided, without our input, information to the Attorney General to help the Attorney General reach that informal opinion. As noted in the informal opinion “Nothing in the information you have provided to us indicates that the stipends constitute compensation for services rendered”.  

So why do I say that the answer to your questions are (1) that you don’t have to turn over settlement monies and (2) you don’t have to return stipend money not fully spent on a vest?  

A.  
Attorney General’s Opinion

The opinion the OHP received from the Attorney General is not a “Formal Opinion” bearing the signature of the Attorney General. This opinion is an informal one and does not carry the weight of a formal opinion of the Ohio Attorney General. It is not to be cited as persuasive authority in the manner in which an Attorney General's opinion would be cited.   It neither replaces existing precedent, statute or collectively bargained agreements entered into pursuant to Chapter 4117 et seq. of the Ohio Revised Code. 

B. 
Your $800.00 Stipend
With regard to your collectively bargained vest stipend of $800.00 issued every sixty months, the informal opinion is simply wrong in stating that the $800.00 was not bargained compensation. It was bargained and specifically it was recognized that the figure of $800.00 represented in most instances some additional money for the Troopers and Sergeants beyond the cost of a new vest.  That is my absolute recollection of the negotiations and I can tell you that I have discussed this with other members of the negotiating teams and they confirm it.  This would include a management negotiating team member. Further, the stipends arrived as part of a regular paycheck and state and local taxes were taken out of the stipend amount. Certainly the employer behaved as if it was a negotiated benefit.   The Employer’s policy on the subject treats it as compensation as well.

There is no way that anyone (unless they want to make a charitable gift to the Patrol) is required to return any portion of any stipend paid by the Patrol.  Why the Patrol would want to come after these few dollars is beyond me.  My advice is to not follow the IOC when it says, “any part of the $800 stipend that is not used to purchase protective body armor must be returned to the Patrol.” The very IOC directive is an Unfair Labor Practice in that it attempts to negotiate new terms to the existing collective bargaining agreement. 

So much for having to give back part of the vest stipend. Don’t do it!

C.  The Settlement Money  

If you are one of the 300 Troopers, Sergeants, Lieutenants and above that purchased a Second Chance Ultima/Ultimax and/or TriFlex vest you became part of a class action suit against Second Chance and the supplier of the Zylon, Toyobo of Japan.  While Second Chance disappeared into history following bankruptcy, Toyobo remained financially very viable.  The settlement with Toyobo over these very dangerous vests provided a fund of 29 Million Dollars that class members who registered, and proved, they owned such a vest, would equally divide. There was an additional option provided in the settlement that allowed a class member to elect to get a voucher from Armor Holdings in an amount 10% greater than a cash payout would be. The class member could use this voucher at any time during a sixty-month period of time to purchase a vest or any other equipment offered by Armor Holdings, the parent company of American Body Armor. 

The initial registration is now complete and I am advised by class counsel that some 43,000-vest owners registered nationwide. That is a low percentage of those thought eligible.  I would therefore assume that less than three hundred of our own officers registered despite our best efforts to get everyone to register. The individual pay out to registered owners will be in the neighborhood of $673.00 per vest owner or those electing a voucher from Armor Holdings would receive a voucher for about $740.00.    These notices are in the mail as I write this advisory. 

Even the informal Attorney General’s opinion cited by Major Taylor states specifically:

“The Patrol May Not Require a Trooper to Surrender to the Patrol Money Paid under a Court Order to the Trooper Because He purchased a Second Chance Protective Vest Containing the Synthetic Fiber Zylon When the Trooper Intends to Use the Money to Purchase Another Protective Vest.”  

As to the option to take a voucher in lieu of cash, the informal opinion asserts that the option may be exercised and not turned over to the Patrol where the Trooper intends to use the voucher to purchase another vest. We know by its terms this provision gives to the class member a full five years to exercise that option. That same five-year period of time would seem to be a reasonable time in which to exercise intent to purchase another vest. 

To make the story shorter, we do not believe that even the restraints discussed in the informal opinion are correct interpretations of the law.  However, even taking the informal opinion on its face, there is no requirement for any class member to give to the Patrol any money received in the Toyobo settlement or the voucher received where the class member may elect to use the money or the voucher to purchase a vest within the next five years. 

My suspicion is that the real key to the IOC and the informal opinion is, where the informal opinion states:


“Although a trooper is not required to surrender this public money to the Patrol, nothing in Ohio law prohibits a trooper from voluntarily surrendering the money to the Patrol. The Patrol may, therefore, request the trooper to return the money to the Patrol and the trooper may acquiesce in the request”. 

I think it wholly possible that such a request will be made by the Patrol. Why else is this language in the informal opinion that the Patrol requested from the Attorney General?  The answer to that request should be loud, clear, and unmistakably understood – No. 

The foregoing is an advisory statement from Herschel M. Sigall

